Alternative Dispute Resolution (ADR)/Mediation Plan for 

Kirtland AFB New Mexico 

Introduction

Alternative Dispute Resolution (ADR) is a term used to describe a variety of approaches to resolve conflicts in lieu of traditional adjudication or adversarial methods.  While ADR does not replace traditional processes, its techniques are proven to reduce time, money, and anguish compared to formal complaint processes.  Through successful ADR, the parties involved in a conflict maintain more control over the resolution-attempt process, the outcome, and their resulting relationship.  ADR emphasizes cooperation in identifying mutual interests and developing creative solutions to resolve disputes.

Some examples of ADR include:

· The parties act alone in exercising guided “innovative” conflict resolution actions through informal discussion and negotiation.

· Much more common in ADR is using an objective third-party neutral to conduct mediation, facilitation, conciliation, or a fact-finding inquiry for early neutral evaluation of the facts.

· Using a decision-maker for mini-trials or binding or non-binding arbitration

· Combinations and hybrids of the above techniques

ADR History and Mandate

ADR techniques have been used for centuries.  In fact, many of us use the skills routinely.  But, the increasing litigious nature of our society compelled Congress to pass the Administrative Dispute Resolution Act of 1990 (ADRA of 1990) to test the utility of authorizing and promoting the use of ADR in the Federal government over a 5-year period.  Upon completion of that test period, a number of agencies, including the Department of the Air Force, testified before Congress that the use of ADR had had a significant positive impact on dispute resolution in their agencies.  Accordingly, Congress then passed permanent legislation as the ADRA of 1996.  The ADRA of 1996 urges all federal agencies to use Alternate Dispute Resolution (ADR) processes to resolve employee issues in controversy.  The ADRA of 1996 also requires agencies to develop ADR policies, designate Dispute Resolution Champions to implement the Act’s provisions, and provide ADR funding and training on a continuing basis.

The Secretary of the Air Force's January 1993 ADR policy memorandum encouraged the use of ADR to reduce the time and cost of settling disputes and empowered officials to resolve issues in dispute creatively and expeditiously.  Also, Air Force Policy Directive (AFPD) 51-12, dated 9 Jan 03, established the Air Force policy to use ADR "whenever possible" to resolve employee disputes.  Department of Defense Directive 5145.5 on ADR was issued in April of 1996 and requires all DoD Components to “establish and implement ADR policies and programs.”  Then Secretary of Defense Cohen issued an ADR memorandum in June of 1997 in which he expressed his "strong support for the voluntary use of ADR" and again reiterated, "every DoD component must have an ADR program."  This endeavor has the full endorsement and support of the Secretary of the Air Force General Counsel (SAF/GC), the Air Force agency responsible for the “move to mediation in resolving work place disputes.”

To implement the foregoing ADR mandates, the Kirtland AFB ADR Champion, after receipt of extensive training in ADR concepts and procedural methodology, assessed the ADR needs of Kirtland AFB and drafted the following program to match local needs with existing Air Force resources.

An Overview of ADR:  “Fitting the Form to the Fuss”

The following chart provides a simple model of the dispute resolution continuum.  ADR processes are delineated in the middle three columns of the chart.  As indicated in the shaded area at the top of the chart, ADR methods fall into three broad categories based on the type of assistance the disputant, manager, or the Commander needs:
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Parties involved in a work place dispute have traditionally faced a stark choice:  resolve your differences by yourselves through unassisted negotiation (far left column) or seek resolution through the public adjudication system (far right column).  Moving from left to right, the chart depicts increasingly adversarial, costly, and time-consuming modes of dispute resolution.  Equally important, moving from left to right the parties find themselves losing their ability to control the process of resolving the dispute and its final outcome.

A.  Assisted Negotiation

All too frequently, parties to a dispute simply cannot communicate and need a neutral third person to act as a conduit of communication.  In such instances, facilitation or mediation offers a viable option to the formal public adjudication system.  Mediation has shown to be especially effective when the dispute involves a clash of personalities, or views, between the parties.  In such cases, a neutral third party can keep disputants focused on the issues and interests involved and move them toward crafting a mutually acceptable settlement.

B.  Outcome Prediction Assistance
If both parties need an evaluation of the dispute, then outcome prediction techniques such as early neutral evaluation, fact finding (conducted by a credible subject matter expert), peer review panel, or "Other ADR method," such as a non-binding opinion of an EEOC or MSPB official may serve both parties better than the conventional resolution system.

C.  Private Adjudication (This forum is utilized as a viable option for Air Force cases)         

Guidelines for Civilian Employee Disputes Appropriate for ADR                                                                    

1.
Guidelines for unacceptable cases:  If any of the following factors are present, then use of ADR is inappropriate per SAF/GC Guidelines:    

(
Allegations or the matter in dispute relate to fraud, waste, abuse, or disciplinary actions


(
Criminal charges are pending, or a likely outcome, regarding the matter in dispute


(
The matter might relate to Uniform Code of Military Justice (UCMJ) charges


(
There is (might be) clear and convincing evidence of sexual harassment or  

       
discrimination


(
The dispute involves significant legal or policy matters


(
A definitive or authoritative resolution is needed as a legal precedent


(
Award of compensatory damages is the primary or only motivation


(
The need for uniform treatment of others is involved


(
The agency must maintain jurisdiction over the matter, not the involved individuals


(
No local party has the authority to settle the case


(
Matters outside the scope of the installation ADR program


NOTE:  If any of the following factors are present, then use of ADR may not be appropriate:

(
A definitive and authoritative decision would establish a legal precedent 



(
The matter involves significant issues of Air Force policy that require procedural 

     

development, and ADR will not assist with policy development

(
Maintaining an established policy and/or avoiding variations in decision is of special 

     

 importance

(
The matter significantly affects non-parties to a particular mediation effort

(
A full public record of the proceeding or resolution is important 

(
The agency must maintain continuing jurisdiction over the matter with the right to alter    

    

 the resolution as circumstances demand 


2.
Guidelines for acceptable cases: If any of the following factors are present, then use of ADR is appropriate per SAF/GC Guidelines (subject to locally negotiated agreements):


(
Both parties must agree to use it


(
The matter involves employment-related work place conflict(s)


(
The matter relates to a factual dispute, not a legal or precedent-setting matter


(
The catalyst for the complaint does not belong to a formal administrative or legal system


(
The matter may need to overcome personality and/or individual communication 



problems


(
Parties may desire/want to maintain, establish, or restore a good working relationship


(
Interpersonal dispute is impacting unit’s productivity and morale


(
The issues must be under the control of installation management (i.e., some Base  

      

Housing disputes)


(
Demands/views of either party may be unrealistic; neutral third party may help with a  



reality-check


(
Traditional processes may be unlikely to successfully resolve the matter


(
The parties want to settle the dispute more quickly than traditional processes allow


(
Compared to potential cost and disruption of using traditional methods, issues are  

      

relatively minor

Use of ADR is voluntary.  Accordingly, the complainant and respondent must both agree to use ADR to resolve the dispute at hand.

The use of ADR does not negate an individual initially contacting the EEO Office or the Union within regulatory or Master Labor Agreement time frames.  If all applicable time limits are satisfied and ADR does not result in a resolution of the problem, the EEO complainant has the right to pursue the matter through formal EEO channels.  If the matter does not involve the EEO process, the employee is free to use an appropriate employee or Air Force grievance forum.  Stated differently, ADR is not a substitute for missing “initial” filing deadlines.  Employees considering formal complaint avenues, such as through the EEO or grievance systems, are responsible for filing their complaint and requesting mediation within the time frames normally applicable for pursuing these processes (i.e., EEO complaint within 45 calendar days of the discriminatory incident; a negotiated grievance within 20 calendar days, etc.). 

Kirtland AFB ADR Program Vision Statement

To provide “a dynamic, diverse, and interactive method for problem solving that enables employees to have a full range of open and constructive communication for achieving early and effective resolution of disputes.”

Mediation

Mediation involves the use of a third party neutral who is trained to administer the mediation process to facilitate communication and resolution by opposing parties. The mediator does not act as a judge or jury.  The parties involved are the complainant, respondent, mediator and, if requested, representatives for each party.  This confidential, non-adversarial process requires the parties themselves to design a mutually agreeable solution by openly discussing issues and interests.  (In addition, mediation is proven to save valuable time, money, and resources.)  Mutual agreements “work” better because they are fashioned by the involved parties rather than legislated or dictated by an uninvolved decision-maker.

Mediation Cases

Virtually any type of work place dispute, conflict, or dissatisfaction is a candidate for mediation; however, the aforementioned guidelines reflect the types of situations that might be acceptable or unacceptable for mediation. Anyone can request mediation services: employees, commanders, supervisors, union officials, legal office, co-workers, etc.

The ADR Champion, through 377 ABW/CC delegation, AFGE Local 2263 concurrence, and concurrence of signatories to this plan, has the authority to approve or disapprove cases for mediation.  The ADR Champion may request assistance from the Staff Judge Advocate, the Civilian Personnel Office, or other officials in judging borderline cases.  If a case is disapproved for mediation, the requester may appeal the decision to the Mediation Review Panel within 10 calendar days.  The panel consists of the ADR Champion, AFGE Local 2263, LIUNA Local 1636 (New Mexico National Guard), and the DPC Representative (Labor) and may include other representatives to the panel as deemed appropriate by existing panel members. 

If mediation does not result in resolution of the problem, the complaining party has the right to pursue the complaint through other normal channels available to them.  It should be emphasized that, while mediation may extend the time available to attempt resolution, it is not a substitute for missing filing deadlines in other forums.  

Local Authority, Purpose, Structure and Goal of the Kirtland AFB Mediation Program           

This program is authorized by and has the full support of the 377th Air Base Wing Commander, Associate Units, AFGE Local 2263, and LIUNA Local 1636 (New Mexico National Guard) Presidents. 

The purpose of Kirtland’s Mediation Program is to provide an expeditious dispute resolution avenue for appropriated and non-appropriated fund federal civilian employees, as well as military members assigned to Kirtland AFB.  Mediation is a voluntary option and does not replace formal systems. The goal is for all concerned to request mediation before seeking redress through informal and/or formal processes such as equal employment opportunity (EEO) complaint or grievance processes.

The Mediation Program is structured to serve and benefit employees in all assigned Kirtland AFB organizations as well as associate units, i.e., 58 SOW, Defense Commissary Agency, and other activities serviced by the Civilian Personnel Office, Labor Unions, or the EEO Discrimination Complaints Office.  

The program office symbol is 377 ABW/CCD, and the phone number (505) 846-7552 or DSN 246-7552.  

The goal of the Kirtland AFB Mediation Program is:

(
To help manage conflict effectively by using ADR, when appropriate, to aid in resolving civilian and military personnel work place disputes 

(
To provide additional tools to resolve disputes at the earliest possible time and at the lowest possible organizational level

· To save time and money in relation to dispute resolution case actions

· To promote justifiable, fair, and sensible employee-centered outcomes to matters in dispute.

ADR Champion

The ADR Champion responsibilities are assigned to the Equal Employment Manager, whose ADR program-related duties and responsibilities include, but are not limited to: 

· Serves as contact point for implementing the process 

· For union matters, Local 2263 ADR Advocate and ADR Champion make decisions jointly regarding selection and assignment of trained mediators, and also jointly arrange for mediation sessions

· Provides written notification to all involved parties relative to the ADR process activity

· Notifies appropriate offices (SJA/DPC, etc.) to be available for settlement coordination actions

· Ensures agreements are reviewed for technical, regulatory, legal, or contractual sufficiency

· Directs mediation program operations

· Develops and oversees marketing operations and functions

· Recruits, trains, supervises, motivates, mentors, and evaluates mediator activities

· Maintains sufficient numbers of mediators for base population and mediation program workload

· Establishes criteria to gauge customer use satisfaction indicators and program success

· Completes and submits required mediation reports

· Develops and projects annual funding and resource requirements

Written comments about program operations, or the ADR Champion, may be directed to the Commander, 377 ABW/CC, 2000 Wyoming Blvd, SE, Suite 1700, Kirtland AFB NM 87117-5606.

ADR Advocate

· Local 2263 AFGE ADR Advocate is appointed (at will) by the Local 2263 AFGE President and will serve in a full-time capacity, subject to 377 ABW/CC approval decision, based on local negotiations.

· See attached Local 2263 KAFB Alternate Dispute Resolution (ADR) Agreement for detailed listing of agreed to actions relating to ADR Advocate activities. 

Mediator Corps

The “local” program mediator cadre consists of Kirtland AFB military and civilian employees trained to conduct mediation.  As an alternative in complex, high-level cases, there is the option of the ADR Champion and ADR Advocate collaborating on using:  (a) FMCS Mediators; (b) the AF Mediation Mentor Program; (c) when necessary and funds are available, a locally-contracted, experienced mediator; or (d) a contracted mediator paid for by SAF/GC office.

NOTE: In addition to budgetary constraints, the requirements for credibility, confidentiality, and neutrality were considered. Kirtland AFB is a moderately large base comprised of several large, independent organizations.  Generally, participant anonymity can be maintained.  Positive factors to using Kirtland AFB mediators include the fact they are readily available, have a loyalty to and investment in a smooth working base “culture,” and are knowledgeable of Air Force missions and goals. 

Mediator responsibilities and duties include, but are not limited to: 

· Providing responsive mediation services for civilian and military personnel as authorized

· Creating and maintaining a positive and neutral mediation process environment

· Continually seeking better ways to resolve disputes by participating in on-going training, learning, role-playing, and mentoring activities

· Assisting in mediation program marketing efforts

Recruitment and Selection

Recruitment of on-call and collateral duty mediators will be conducted, as needed, to ensure a sufficient number of trained mediators are readily available for local case assignments.  Recruitment may be done through announcements in the Base Bulletin, Nucleus Newspaper, Civilian Personnel Newsletters, or organization meetings, etc.

Kirtland AFB military members and civilian employees are eligible to be selected as mediators provided they and their supervisors agree to the certification training and on-call case assignment activities.  Temporary employees may be selected only if they have had mediation training.  New employees who move to Kirtland AFB from other installations, and are trained and experienced mediators, may be added to the mediator corps.  Employees who have previously obtained recognized mediation training might be eligible to serve as mediators after providing proof of training to ADR Champion and ADR Advocate. 

Successful mediators possess special knowledge, skills, and abilities (KSAs).  These include the ability to: glean and analyze relevant information from disputants; communicate information to others; demonstrate active listening; suspend judgment; manage conflict; facilitate communication between disputing parties; structure and draft clearly-worded settlement agreements; as well as demonstrate patience, empathy, impartiality, creativity, commitment to using the mediation process, confidence, competence, and a positive attitude.

The ADR Champion is authorized to make selections.  However, she/he will seek suggestions and advice from others--to include Commanders, Civilian Personnel, and the ADR Advocate.  The primary selection criteria are based on demonstrated and recommended KSAs.  Neutrality, and its appearance, is paramount.

Mediator Training Program

At the core of every quality program are well-trained employees; the Mediation Program is no exception.

· Mediators must receive a minimum of 32 hours of basic Air Force mediation training and are encouraged to review “several” mediation sessions before serving as a mediator. 

· Mediators must agree to participate in on-going training and mentoring. 

· Regular mediator training sessions will be held on topics such as improving communication skills; mediator ethics; various complaint systems; terms of the union contract (as may be applicable); interest-based bargaining techniques; role-playing; improving parts of mediation procedure (i.e., opening statements; what to listen for in parties’ statements, moving to caucus, identifying impasse, etc.), overview of personnel policies, procedures and points of contact, etc.

· A mediator read file, containing information that may enhance mediator skills, will be available in the ADR program office and reviewed regularly by those individuals performing mediator functions.

· Mediators are encouraged to independently mediate neighborhood, church, or family disputes to enhance their skills; however, in this role, they will not represent or serve on behalf of the Air Force.

· Newly trained mediators will observe at least three (3) mediations before being assigned mediation responsibilities.

Mediator Case Assignment

The ADR Champion and ADR Advocate are responsible for assigning mediators to conduct mediation sessions.  When assigning mediators, the ADR Champion will apply an equitable rotation basis in consideration of mediators’ strengths related to the problem issues to be discussed, the organizational level where the complaint originates, availability for the scheduled mediation date, etc.  The ADR Champion may identify a “mediation trainee” to participate as an observer, if the parties do not object.

Generally, mediations will be conducted in the mediation program conference room; however, the ADR Advocate, the Mediator, or the ADR Champion may suggest an available alternate facility.

Other than training costs, there are no costs for each mediation conference (unless a contract mediator is used).  Organizations not geographically located on Kirtland AFB will be requested to pay mileage and related costs for volunteer mediator expenses to travel to the site, unless they prefer to pay the organization’s participants to travel to Kirtland AFB.

The ADR Champion is available to provide support before, during, and after mediation sessions.  Debriefings between the mediator and ADR Champion will be held to discuss the mediator’s strengths, weaknesses, and lessons learned during the session.  During the sessions, the mediator will not relay confidential or substantive information discussed during the mediation.

During ADR sessions, mediators will be evaluated via several methods, including self-assessment, a  post-mediation survey completed by mediation participants, and by ADR Champion observation.

Complaints About Mediation Services
Complaints about mediators are to be directed to the ADR Champion.  Resulting action taken depends on the impact ramifications of the overall situation.  For example, if participants believe the mediator was biased, a new mediation conference with a different mediator might be offered.

If employees feel the local program is not fulfilling its responsibilities, complaints should be directed to the Commander, 377th Air Base Wing, for action.  Action taken will depend upon the situation and/or Panel review determinations.

Mediation Case Administration

All requests for ADR must be made through the ADR Champion.  Local 2263 ADR Advocate shall be advised, in writing, of requests from bargaining unit employees and shall also be given the opportunity to advise the employees of their right to representation.  Employees are encouraged to talk with their supervisors about ADR, and they can make written or verbal requests through the supervisor, via AFMC Form 913, or their chain-of-command who in turn will FAX the request to the ADR Champion, via    846-4192.  Preferably, the intake meeting and a description of mediation are done face-to-face with the ADR intake person.  This allows the process to be clearly and completely explained, diagrammed, or outlined.

The intake person will help the party presenting the matter (via questions, etc.) to determine the appropriate respondent, keeping in mind that the organization needs to be represented by someone with knowledge of the facts and by an official having the general authority to settle the dispute.

The ADR Champion (or Mediation Intake Person):  

· Refers all bargaining unit employees to ADR Advocate

· Identifies and schedules the mediator and the mediation conference facility

· Provides participants a detailed confirmation letter and rules on the mediation process

· Apprises appropriate offices (usually DPC and JA) to be available for settlement coordination

· Follows up with phone call to participants a day or two before the scheduled mediation session

· Sets up a mediation case file to include mediation request form, confirmation letter, boilerplate agreement language, minutes, after-action forms, etc.

· Ensures settlement agreements are promptly coordinated through the appropriate offices

· Reviews and monitors mediated settlement agreements relative to compliance with agreement terms

· Forwards and receives mediator and mediation evaluation forms as appropriate

Marketing

Marketing is extremely significant and important because even if we build it, no one will come if we don’t sell the program’s benefits!  Marketing is absolutely vital to mediation program success.

Recognizing budgetary constraints for the program, the ADR Champion will make maximum use of people (e.g., mediators, union officials, DPC, or JA), and other programs and publications already in place to market and educate the workforce.  Efforts may include:  Civilian Personnel Newsletter, NAF Newsletter, new employee orientations, Family Support Center, union meetings, commander’s calls or staff meetings, labeled letters and mail-outs to the workforce, brochures, comments within the base bulletin, and subject matter information during supervisory training. 

Mediation Program Goals and Success Indicators

Program Goals include:

· A positive, credible reputation of the program and the professional ability of mediators

· A decrease in the use of formal complaint systems by Kirtland AFB employees

· A positive work place climate resulting from the mediation process success

· A dedicated physical mediation location and competent (neutral) ADR Champion

Success of the mediation program can be determined by a reduction, over time, in the use of formal complaint systems, an increasing number of employees selecting mediation to resolve conflicts, and general satisfaction with the process as evidenced by after-mediation evaluations.

Mediation Program Review Committee

The Review Committee is established to coordinate the Mediation Program Plan, as may be necessary, and to provide a Mediation Review Panel to review appeal-based ADR Champion decisions regarding disapproval/approval of certain cases for mediation.  Members represent Kirtland AFB functions and AFGE Local 2263, LIUNA Local 1636 (New Mexico National Guard), and the Civilian Personnel.  The committee will meet as necessary, to assess requirements for changes to marketing or education activities, or to recommend and coordinate revisions or other necessary modifications to further enhance program operations.

Attachments:

1.  Local 2263 Union Management MOA 

Implementing the KAFB ADR Plan

2.  Local 2263 Union-Management MOA,

Use of Official Time
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